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EASEMENT AND DECLARATION OF RESTRICTIONS AND COVENANTS

THIS EASEMENT AND DECLARATION is made this 6 day ofjAeyi , i

by the city of Waite Park.

WITNESSETH;

WHEREAS, the city of Waite Park, a political subdivision and municipal corporation of

the siate of Minnesota, is the fee owner of certain real property located in Stearns County,

Minnesota, as described herein (the "Property"); and

WHEREAS, the Property is the location of release(s) of certain hazardous substances or

pollutants and contaminants as defined by Minn. Stat. § 13 5B.02 and is part of a site known as

the Burlington Northern Car Shop - Waite Park Snperfund site (the "Site") which is listed on the

State Permanent List of Priorities under Minn. Stat. § 115B.17, subd. 13 and the National

Priority List under 42 U.S.C. § 9605; and

WHEREAS, the Minnesota Pollution Control Agency ("MPCA") issued a Request for

Response Action regarding the Site pursuant to Minn. Stat. § 1 ] 5B. 17 on October 22, 1985, to
^

the Burlington Northern Railroad Company (BN); and

WHEREAS, the MPCA has £.pproved and intends to approve response actions that are

reasonable and necessary to protect public health and the environment from releases at or from

the Site; and

WHEREAS, the city of Waite Park has acquired a portion of the Site from BN and has

agreed to place the Easement and Declaration of Restrictions and Covenants (Easement and

Declaration) on the Property that it owns and which is hereinafter described to assure that

response actions implemented at the Site continue to protect public health and the environment

NOW, THEREFORE, pursuant to authority vested in the city of Waite Park by Minn.

Stat. §^,V2-^.\\ and (action or resolution) of the City Council onflVna[^ . 1997, the city of
i^J
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Waite Park ("Grantor") makes the following grant of easement and declaration as to limitations,

restrictions and uses to which Property may be put;

. 1. Property.

As used herein, "Property" shall be the real property owned by the Grantor located in

Stearns County, Minnesota, depicted and legally described on Exhibit 1 which is incorporated in

this Easement and Declaration.

2. Purpose of Restrictions.

On the effective date of this Easement and Declaration, certain response actions have

been implemented at the Property and other response actions remain to be implemented.

Cleanup standards for soil and contaminants of concern for groundwater, presented in Exhibit 2,

set by the MPCA in the July 14,1996, Record of Decision for the Property assume that future

uses of die Property ore limited to assure continued protection of public heath and the

environment.

3. Use Restrictions.

Subject to the terms and condition* of this Easement and Declaration and the reservation

and covenants contained herein, the Grantor hereby declares and imposes the following

restrictions ("Restrictions") on the use of the Property as follows:

(a) Use of the Property shall be limited to commercial and industrial use consistent with

protection of public heath and die environment from releases of hazardous substances or

pollutants or contaminants at the Property. The following uses of the Property are not allowed;

day core centers; any form of educational facility; churches; social centers; hospitals; elder care

facilities; nursing homes; recreational; and single family or multiple family dwellings.

(b) There shall be no extraction of ground water or excavation below the ground water

table on the Property for any purpose without the prior written approval of the Commissioner of
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the MPCA orbissucceoor (the "CcmmiisioneO. Tie CommissJoner'i approval may ndade

condiciien which the Conneinioner deemt reasonable and oecesaary to protect public health or

tbe aiviioBjuent, and shall not be unreasonably withheld The ground water nay be impacted by

wletile organic compounds, per/chlorinated bipbends and porynocleer aromatic hydrocarbons

m specified fa Exhibit 2. The MPCA is currently overseeing BN's ground water kwesrigXDon

and remediation activities.

(e) The following requirements must be followed regarding soil* in each of the three

area* of the Property as defined below;

(1) Area 1. Soil in Area 1 is believed » meet the MPCA soil cleanup standards

for die commercial and indnstrial uses allowed under this 1

However, thil sofl may not be acceptable as clean fill off-shs. Therefore, soil excavated

fan Area 1 on the Property shall not be removed from tbe Property or, if removed, shall

be removed end disposed of in accordance witfj a Contingency Pb« approved by die

Commissioner. Area I comprises all portions of the Property not t unf lined n Areas 2

and 3 as defined below.

(2) Area 2. Several portions of the Property exhibit soil cootanunadoa but meet

me MPCA eod desmsp staadenh) for commercial and industrial use. The location of

neMsoUsarecrtlecihclyatfi>edasAra2,wnic*is Any

sofl excavated in Area 2 shall be replaced in tbe excavation, used aa fill on die Properry,

or. If removed, shall be removed end disposed of in accordance widi a Gwtingcacy Plan

approved by the Cosnmissioaer. Soil excavated in Area 2 and used as fill on die

Property shall be covered with clean soil and vegetated or shall be buried under perking

tots. Tbe location of any Area 2 soil used as fit) shall be surveyed and a copy of the

sorvey provided to the MPCA.
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(3) Area 3. Area 3 contains soil that exceeds the MPCA soil cleanup standards

(Exhibit 2} and is currently being addressed by BN with the MPCA's oversight. Prior to

BN's completion of response actions in this area there shall be no disturbance or

alteration on, above, or beneath Area 3 of any nature whatsoever, specifically including,

but not limited to, grading, excavation, boring, drilling or construction without the prior

written approval of the Commissioner. Area 3 is that portion or the Property located

within ISO feet radius of Test Trench 3 (TT3), as depicted in Exhibit 4 and 4a.

The Commissioner's approval of any proposed actions or contingency plans may include

conditions which the Commissioner deems reasonable and necessary to protect public health or

. the environment, and shall not be unreasonably withheld,

4. Covenants.

The Grantor hereby covenants that the Property shall not be held, transferred, sold,

conveyed, occupied, altered, or used in violation of the Restrictions set forth in Section 3 of this

Easement and Declaration,

5. Reservations,

Nothing contained in this Easement and Declaration shall in any way prohibit, restrict or

limit the Grantor from fully conveying, transferring, occupying or using the Property for all

purposes not inconsistent with the Restrictions.

6. Grant and Conveyance to MPCA: Right of Entry.

Subject to the terms and conditions of this Easement and Declaration, the Grantor hereby

grants and conveys to the MPCA and its successors, MPCA's employees, contractors and agents,

the right to enter the Property to take or oversee implementation of reasonable and necessary

response actions on the Property pursuant to Minn. Stat. §§ 115B.OJ to 1 J5B.18 and to enforce

and verify compliance with the Restrictions set forth in Section 3 of this Easement and
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Declaration. The Commissioner agrees that in exercising this right, tfae f>""i»'i«»"<m' dull

provide reasonable notice to the dun-current owner, enter at reasonable dotes, and to avoid

unreasonable urterfermce with any t»es of the Property that are in compliance with the

7. Annulment.

Hw Easement and Dec land*) and the covenants, pants and Restrictions herein

te until torminamd, modified released and/or amended with the writm consent of the

ConmiasioBer or his successor, such consent not to be unreasonably withheld. Notwithstanding

the forgoing, this Fasrnvntand Declaration and the covenants, grams and Restrictions set forth

herein any be tombaded, modified, released and/or amended upon the occurrence and

mirfartrinn of me following coodhiors:

(a) nil or (round water simpling is conducted on the Property with prior written

notice ID and in accordance with a plan approved by the MPCA. such approval not to be

laaiiaiunahly withheld: and

(b) based on such samples the MPCA determines that the soil/ground waterfcur&ce

waters no longer pose a potootiaJ three to bumao health and tbttdi$tufb«»ce of such soil or

grooa^wattr will not hinder any biodcgitdation of any remaining cootaminarinn.

In theewrt of a termination, modification, release andfor amcndmont of this Easement

and Declaration, the Commissioner, whhn 60 days after receipt of written request tram the

owner of me Property, shall execute an instrument in recordable form, tenninatiag, releasing,

modifying and/or amending this Easement and Declaration.

I. Binding Effect.

The Restriction! declared and the rights and interest granted under this Easement and

Declaration shell run with the Property and bind the Grantor, its successors or assigns, all present
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or future owners of the Property, and all parties who now or hereafter have or hold any right, title

or interest in or to the Property.
•

1 9. Action By Commissioner.

Where this Easement and Declaration of Restrictions authorizes or requires an action by

the MPCA or its successors, the action ia effective if taken by the MPCA Commissioner or his

successors).

}n Witness Whereof, this instrument has been executed on the day and year first above

written.

TheCItyofJWjePa

ard Miller
Its Mayor

STATE OF MINNESOTA )
) SS.

COUNTY OF STEARNS )

The foregoing instrument was acknowledged before me this^£_day of (VV\0 .
Richard Miller, the Mayor of the City of Waite Park, a municipal

°f the State of Minnesota, on behalf of said
municipal corporation.

Notary Public

DEBRA U SOUEM
NOTARY PUBLIC -MINNESOTA
My Comm. &p. Jin. 31,2000 \
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Pcdcr A. Unon

STATE OF MINNESOTA )
)SS.

COUNTY OF RAMSEY )

The foregoing mstramMt i*»i Acknowledged before me tbiij^day of

199[J by Pwkr A. Lanon. die Conniuioaer of Minnesota Pollution Control Agency,

IfiaMSoa body polhk, on befaitf of the State of Minoescau

*Xf^\/ .

ency, t

Notary Public

This document drafted by.

900 NO. Town-
445 Mknecota Street
St. Panl, MBBMOUI 55101
(612)296-7200

Exhibit 1. Fifpre of Proparty wd Lad Description

Exhibit 2. Table 1: Soil CoBtnJMals of Concern «nd Soil Remediatioa Levtk;

Tank 2: Ground Water CoanutUQttits of Conceni mnd Ground Water Monitoring

Requirements.

Ttble ) and 2 from lory 14, 1996, Record of Decision
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Exhibits. Impact Soil, January 10,1997. Bnmnlntertec figure depicting sulfur soils;

completed boundaries for Area C lagoon excavations . Mjl impawed with C.OH. PCBs

and Lead may exist along the utility corridor on the northern boundary of Area C lagoon

excavation; and Area B Pond.

Exhibit 4 and 4* August 8,1996, and March 26,1997. Remediation Technologies Inc. figure

depicting Impacted Soil and Restricted Area

TSflOHHOS .M MA8US
i- M^U6 V?V.TOi»
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Exhibit 1. Figure of Property «K) Land Description

Exhibit i Table 1: Soil Contaminants of Concern and Soil Remediidon Levels;

Tabled GnMrtWmrCati<miB*fc

ReaairaaMnts.

Tibk 1 and 2 from July 14,1996 Record of Decision

Exhibit3. Impacted Son. January 10,1997 Broin IOWIBC figure depicting nUlr soils;

completed boondarm for Area C lagoon excavatioas • soil impacted with CaOH, PCBs

and Laed may exist̂  along dw utility corridor on the nortfaem boundary of Aroa C lagoon

excavation; and Area B Pood.

ExtiMt4«nd4a. A«g«MtJ9%aod NUrdi2
f

depictinf bnpacted Soil aad Rastrioed Are*
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